ANSCN L. RENSHAW JR

| BLA 94- 566 Deci ded Gctober 2, 1997

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent , denyi ng request for snall mner exenption and denyi ng request
for refund of mning claimrental fees. AA 38998 through AA 39004.

Affirned in part and reversed in part.

1.

Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

A decision denying a snall mner exenption on the
grounds that the clainant owns nore than 10 clains is
properly reversed where the clai mant shows that he
filed certifications of exenption for the 1993 and 1994
assessnent years on Aug. 24, 1993, listing only seven
clai ns and ot her evidence denonstrates that he had
abandoned any additional clains previously held as of
Aug. 31, 1993.

Mning dains: Rental or dai mMintenance Fees: General ly

Anmning claimant is not precluded frompaying rental
fees inaddition to filing for a snall mner exenption,
but he is not entitled to a refund, except as provided
in43 CFR 8 3833.0-5(v)(2) (1993), regard ess of the
fact that BLMinproperly denied his snmal | mner
exenpt i on.

APPEARANCES  Anson L. Renshaw Jr., Anchorage, A aska, pro se.

(PN ON BY ADM N STRATI VE JUDEE KELLY

Anson L. Renshaw, Jr., on his own behal f, and on behal f of co-owner
Lena Thoni - Brown, has appeal ed froma May 11, 1994, Decision of the A aska
Sate Gfice, Bureau of Land Managenent (BLN), denying a snal | miner
exenption frompaynent of rental fees for the 1993 and 1994 assessnent
years as required by the Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal Year 1993 (Act), Pub. L. No. 102-381, 106
Sat. 1378-1379 (1992), and inpl enenting regul ati ons. The Deci sion al so
deni ed Appel lant's request for refund of the rental fees paid for the 1993
and 1994 assessnent years.
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h August 24, 1993, Appellant filed wth BLMa Certification of
Exenption FromPaynent of Rental Fee (certification of exenption) for
assessnent year 1993, a certification of exenption for assessnent year
1994, and rental fees in the amount of $1,400. The certifications of
exenption were filed in lieu of paying the annual rental fee of $100 for
each clai mfor assessnent years 1993 and 1994 under a provision of the Act
known as the smal |l miner exenption which waived the rental fee upon a
show ng, inter alia, that the clainant held no nore than 10 mning cl ai ns.

Both certifications listed the Sparling Placer No. 1 through Sparling

P acer No. 4 (AA 38998 through AA39001), 5 Sparling M acer (AA39002), 6
Soarling Aacer (AA39003), and the Sparling Nunber 7 (AA39004) mining
clains, and both contained a hand-witten note stating that "[t]he mnority
interest owner, Anson L. Renshaw Jr., has a /3 mnority interest in 8
other Federal nmining clains (AA 39149 through AA39156) for whi ch access
has been deni ed under AN LCA [ Al aska National Interest Lands (onservation
Act]." n the certification of exenption for the 1994 assessnent year, the
notation adds that "no certification, nor rental paynent, is contenpl ated
under the Act of 10/5/92" for the other eight clains.

By letter dated March 28, 1994, Appel | ant advi sed BLMthat he had nade
the required filings under the Act in order to obtain the exenption from
rental paynent, and requested that BLMexpedite issuance of the
certificates of exenption and refund the rental fees of $1, 400.

The BLM Deci sion of My 11, 1994, stated that in order to qualify for
an exenption fromthe rental fee requirenents, 43 CF. R § 3833.1-6(a)(1)
(1993) required that a snall mner hold 10 or fewer clains. Because BLM
records indicated that on August 31, 1993, Appellant held an interest in 15
active Federal mning clains, BLMdenied Appel lant's request for a snall
mner exenption.

As to Appellant's request for a refund, BLMs Deci sion concl uded t hat
the rental fees were not returnabl e under 43 CF. R § 3833.0-5(Vv)(2)
(1993), because the clains were not deened null and void ab initio or
abandoned and void at the tine the rental fees were pai d.

n appeal , Appellant asserts that he did not exceed the 10-claim
[imtation because the other eight mning clains (AA 039149 through
AA-039156) were abandoned ef fective August 31, 1993. Appel lant expl ai ns
that no rental fees were paid or snall mner exenption applications filed
for these clains by August 31, 1993. Furthernore, he states that no
affidavit of assessnent work was filed wth BLMfor the assessnent year
endi ng Septenber 1, 1993, and no notice of intent to hold these clai ns
during the assessnent year subsequent to Septenber 1, 1993, was filed wth
BLM Appellant states that he filed the rental fees so that if his request
for exenption was denied, his clains would not be forfeited, and asserts
that the rental fees shoul d be refunded because he qualifies for a snall
mner exenption.
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[1] The Board has recently addressed the question of whether mining
clains not listed on a certification of exenpti on have been abandoned.
See, e.g., WlliamJ. Mntgonery, 138 IBLA 31 (1997); Burbank Gold, Ltd.,
138 IBLA 17 (1997); The B g Bue Sapphire ., 138 IBLA 1 (1997). In those
deci sions we hel d t hat

[s]o long as a clai mant who sought a snal | nminer exenption can
establish that, wth respect to any clains in excess of 10, the
el enents of abandonnent predated August 31, 1993, he or she has
net the statutory and regul atory requirenents with respect to the
[imtation on claimownership, regardl ess of the point in tine at
whi ch these facts are communi cated to BLM

The B g Bue Sapphire ., supra, at 5.

In Gllvin W Barrett, 134 I BLA 356 (1996), and Véshburn Mning Q.,
133 I BLA 294 (1995), we found the evidence of clainant's intent to abandon
the "excess" clains inthe affidavit of assessment work filed wth the
county recorder before the August 31, 1993, deadline. However, in Burbank
@l d, Ltd., supra, at 20, we found that such affidavit

is evidence of intent rather than an act of relinqui shnent

itself. See The B g Bue Sapphire ., 138 IBLA 1, 5 (1997). As
such, we do not consider it essential that affidavit of
assessnent work be filed before August 31, 1993, however, so | ong
as it is not contradicted later, e.g., by filing an affidavit of
assessnent work for clains previously dropped by not |isting them
on an application for exenption. In this case, the evidence of
appel lant's intent to abandon is that its Decenber 30, 1993,
affidavit of assessnent work listed the sane 10 clains it had
listed on its August 30, 1993, application for exenption, and
there is nothing in the record that appears to contradict

appel lant's intent to abandon the clains it didnot list onits
exenption application. Uhder these circunstances, we believe
appel lant qualified for a small mner exenpti on.

Qur holding in Burbank Gl d is applicable here. The case file
contains two affidavits of assessnent work for assessnent year 1993. (ne
was filed wth the Pal ner Recording O strict on Novenber 19, 1993, and
filed wth BLMon Decenber 14, 1993. The other was filed wth the Pal ner
Recording O strict on Novenber 29, 1993, and filed with BLMon Decenber 22,
1993. Both listed the sane seven clains that were listed on the
certifications of exenption filed on August 24, 1993. Nothing in the
record appears to contradict Appellant's intent to abandon the eight clains
not listed on his certifications of exenption. Mreover, Appellant's
previously cited notations on his certifications denonstrate further
evidence of his intent to abandon such clains. Thus, we find that
Appel l ant has clearly denonstrated his intent to abandon, prior to August
31, 1993, those eight clains in excess of those listed on his
certifications of exenption. Accordingly, BLMs Decision denyi ng
Appel lant' s request for a snall mner exenption nust be reversed.
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[2] However, regardless of the fact that BLMi nproperly deni ed

Appel lant' s application for a snall mner exenption, his request for refund
of the rental fees nust be denied. Uhder 43 CF. R 8§ 3833.1-6(a)(1)

(1993), Appellant was not precluded frompaying the rental fee in addition
tofiling for a small mner exenption, but rental fees are not refundabl e
except as provided in 43 CF. R § 3833.0-5(v)(2) (1993) which states:

"Rental fees are not returnable unless the mning claimor site has been
determned, as of the date the fees were paid, to be null and void ab
initio or abandoned and voi d by operation of |law"

Wien t he above regul ation was published as final, BLMnoted in the
preanbl e that it had been suggested that the $100 rental fee shoul d be
refundabl e. 58 Fed. Reg. 38186, 38189 (July 15, 1993). The BLMresponded
that the fee wll be nonrefundabl e except as provided in 43 CF. R §
3833.0-5, and noted that "[e]ssentially, if the clai nant pays the fee and
recei ves the benefit expected fromthe government (in this case, the claim
is held for the period covered by the fee) then the fee i s non-refundabl e.”

| d.

Applying 43 CF.R 8 3833.0-5(v)(2) to this case, the seven clains
listed in Appellant's certifications of exenption were neither null and
void ab initio nor abandoned and voi d by operation of law Mreover,

Appel | ant recei ved the benefit of holding the clains for the period covered
by the fee. Therefore, BLMs denial of Appellant's request for refund was
proper and nust be affirned. See Rchard A Mgovich, 133 | BLA 114 (1995).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, that part of
BLM's Deci sion denying Appel lant's request for a small mner exenption is
reversed, and that part of BLMs Decision denying Appellant's request for a
refund of rental fees is affirned.

John H Kelly
Admini strative Judge
| concur:

Janes P. Terry
Admini strative Judge
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